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ANALYSIS OF  

  KENTUCKY HB 136 (2010) 

A Law to Punish Women Who Give Birth to Certain Kinds of Children 

  

 

 

Introduction 

 

Kentucky House Bill 136 (―HB 136‖) ―Alcohol or Substance Endangerment of a Child 

Prior to Birth,‖ creates a new crime applicable only to women.  

 

Section 4 (2) of the bill states: "A woman is guilty of substance endangerment of a child 

prior to birth when, knowing she is pregnant, she causes her child to be born . . . " 

 

The bill goes on to say "with" controlled substances or alcohol in the child's bodily fluids. 

 

If passed and enacted, Kentucky would be an outlier in the nation. While many states 

have considered bills to make it a crime for a woman to go to term in spite of a drug 

problem, not a single state legislature in the country has in fact passed such a criminal 

law. This is in large measure because leading medical, public health, and child welfare 

organizations agree that such laws are bad for babies and undermine maternal, fetal, and 

child health. 

 

HB 136 proposes a law that is unconstitutionally vague, sex discriminatory, that permits 

searches in violation of the Fourth Amendment and that is irrational. Rather than leading 

to healthier birth outcomes, this bill sends the message that if certain women continue 

their pregnancies to term and cause their children ―to be born‖ they will be committing a 

criminal offense.  This law, focusing particularly on drug and alcohol using women, also 

rests on outdated and alarmist medical misinformation that experts in the field now reject.  

 

Moreover, while the bill acknowledges that treatment would be ―the most desirable 

course for preventing negative outcomes[,]‖ it appropriates no additional funds for 

treatment desperately needed by both mothers and fathers across the state. 

 

In sum, this bill would cause real and devastating health consequences by deterring 

women from seeking prenatal care and drug and alcohol treatment altogether, by 

discouraging pregnant women who do seek medical treatment from disclosing critical 

information about their drug use to their health care providers, and by creating an 

incentive for women who cannot overcome their addictions in the short term of 

pregnancy to have abortions rather than face criminal charges upon the birth of a child. 
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Summary of Bill 

 

HB 136 would create a new crime entitled ―Substance Endangerment of a Child Prior to 

Birth.‖ If enacted, this law would punish a woman who gives birth to a newborn that: 

 

 1) tests positive for ―a dangerous level of alcohol,‖ prescription drugs ―if lawfully 

prescribed to the mother by a practitioner [but] was knowingly taken in an amount in 

excess of the lawfully prescribed amount,‖ or tests positive for controlled substances – 

(illegal drugs) in any amount;  

2) exhibits ―clear symptoms of withdrawal‖ from alcohol or drugs; or  

3) has ―a health problem ―directly resulting‖ from the pregnant mother‘s use before birth‖ 

of alcohol, legal drugs if taken in excess of the prescribed amount, or illegal drugs.    

 

According to this bill, a ―court may order a toxicology test, drug test, or alcohol test for 

the mother, child or both, if there is probable cause as indicated by a qualified health 

professional, upon motion of the prosecution, the mother, or on its own motion.‖ Results 

of a confirmed test may be used as evidence in criminal proceedings against the woman. 

 

A first offense is a class B misdemeanor, punishable by 90 days in jail. A second offense 

is a class A misdemeanor, punishable by one year of imprisonment.  

 

A woman would be directed to treatment instead of prison only if she first pleads guilty 

or is found guilty by the court. Failure to complete whatever treatment or education 

program the court selects for her or failure to pay the amount specified by the program 

would constitute contempt of court and would result in the imposition of a jail term. 

 

HB 136 Would Make Kentucky An Outlier Among Virtually All of Its Sister States.  

 

Although many state legislatures over many years have considered legislation that would 

create new criminal laws permitting punishment of pregnant women who use drugs and 

continue their pregnancies to term, not one legislature in the country has adopted such a 

law. This is in part because every leading medical, public health, and child welfare group 

to address the issue has concluded that such an approach is bad for babies. 

 

The only state to permit the prosecution of pregnant women who go to term in spite of a 

drug problem is South Carolina. This is the result of judicial interpretation, effectively 

overruling the State legislature that had rejected (on eleven separate occasions) bills that 

would have created special penalties for pregnant women who used drugs or 

―endangered‖ their fetuses. Although still the law in South Carolina, a recent unanimous 

decision by the State Supreme Court suggests that this ruling is in some doubt.  

 

In the McKnight case, the South Carolina Supreme Court ruled that Ms. McKnight, who 

had been convicted of homicide by child abuse based on the medically unsubstantiated 
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claim that the stillbirth she had suffered was caused by her drug use, had not received a 

fair trial. Specifically, the court noted that Ms. McKnight‘s trial counsel had failed to 

challenge the ―outdated‖ research the State relied on to show Ms. McKnight‘s drug use 

caused the stillbirth.  The court specifically noted that trial counsel failed to call experts 

who would have testified about "recent studies showing that cocaine is no more harmful 

to a fetus than nicotine use, poor nutrition, lack of prenatal care, or other conditions 

commonly associated with the urban poor."
i
  

 

HB 136 Would Undermine the Dramatic Health Improvements Achieved by  

Kentucky’s Public Health Approach to the Issue of Drug Use and Pregnancy.  
 

In 1992, after careful consideration, the Kentucky legislature enacted the Maternal Health 

Act (MHA), finding it ―necessary to treat the problem of alcohol and drug use during 

pregnancy solely as a public health problem‖ and that ―punitive actions taken against 

pregnant alcohol or substance abusers would create additional problems, including 

discouraging these individuals from seeking the essential prenatal care and substance 

abuse treatment necessary to deliver a healthy newborn.‖
ii
  

 

In passing the Maternal Health Act, the Kentucky Legislature sought to improve maternal 

and fetal health by making sure pregnant women who seek prenatal care could do so 

without fear of prosecution.  Since the passage of the MHA, the Commonwealth has seen 

a steady and dramatic increase in the number of women receiving prenatal care.  In 1990, 

Kentucky was ranked 26th out of 50 states for prenatal care, with 69.7 percent of women 

receiving prenatal care.  In 2000, Kentucky improved its rank to 11th, with 80.2 percent 

of women receiving prenatal care.
iii

 In addition, infant mortality rates fell 25 percent 

during that decade.
iv

  In 2001, Kentucky reported the lowest infant mortality rate since 

statistics were first recorded.
v
 In contrast, South Carolina, the only state that has upheld 

the prosecution of pregnant women,
vi

 remains near the bottom of the list on infant 

mortality and other health indicators.
vii

  Accordingly, HB 136 threatens to undermine the 

achievements of decades of health-centered policies that have benefited thousands of 

women and children in Kentucky. 

 

HB 136 Will Not Increase Funding for or Access to Appropriate Treatment for 

Pregnant and Parenting Women. Rather it Will Permit the Arrest, Prosecution and  

Incarceration of Pregnant Women at Considerable Expense to Commonwealth 

Taxpayers.  

 

Despite Kentucky‘s progress and national leadership in efforts to increase access 

to prenatal care and drug treatment, both remain in short supply, especially in rural 

Kentucky. As Kentucky‘s Office of Women‘s Physical & Mental Health observed, 

―[o]nce women decide to seek treatment for substance abuse they find that in Kentucky, 

there is a large gap between the need for treatment and the availability of services, 

particularly gender-specific and sensitive treatment services.‖
viii

  The issues women bring 

to substance abuse treatment are numerous and complex.  Compared to the general 

population, women in treatment show significantly higher rates of childhood sexual 

abuse, domestic violence, medical problems and mental health problems.
ix

 In addition, 
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women often have ―[p]rimary caretaking responsibilities for children and other family 

members‖ and have high levels of ―shame and guilt related to their substance abuse.‖
x
  

―Successful treatment for women substance abusers must address these sensitive issues 

with an emotionally and physically safe context.‖
xi

  

 

According to the University of Kentucky Institute on Women and Substance Abuse, 

Kentucky has approximately 72,000 women in need of treatment for drug misuse.
xii

 

Kentucky has roughly 270 residential beds that women can access for treatment, 

satisfying only about four percent of the treatment needs. Residential programs typically 

have waiting lists, often two months long or longer, particularly programs exclusively 

serving women.
xiii

 The barriers to substance abuse treatment are much greater in rural 

Kentucky.
xiv

 

 

Prosecuting women who love their children but are unable  to overcome a drug 

dependency problem during the short term of a pregnancy,  disregards the fact that many 

women, especially low income, rural women cannot access appropriate treatment through 

no fault of their own. 

 

While no additional funding will be provided for treatment for pregnant or parenting 

women, this bill will require the state to pay for the far greater costs associated with 

arrest, prosecution, imprisonment, and foster care for the children the imprisoned mother 

leaves at home.
xv

 

 

The Assumption Underlying HB 136 – that Pregnant Women Who Use Any Amount 

of Alcohol or an Illegal Drug Cause Unique and Substantial Harm to Their 

Newborns – Is Not Supported by Scientific Research. 

 

This proposed legislation is based on the assumption that pregnant women who use any 

amount of alcohol, an illegal drug, or an ―excess‖ of a prescription drug have created 

unique and substantial harm or risk of harm to their newborns.  

 

Certainly, some newborns exposed prenatally to some substances and conditions do 

suffer adverse short or long-term consequences.  These infants include those whose 

mothers lacked access to quality prenatal care and adequate nutrition, smoked cigarettes 

while pregnant, worked in certain occupations,
xvi

 used Accutane,
xvii

 or used fertility-

enhancing medications that cause multiple births associated with prematurity and other 

life-threatening hazards.
xviii

   

 

Sensational, inaccurate, and misleading news reports -- especially about cocaine -- 

however have convinced many people of the necessity for significant and intrusive state 

responses to the problem of children exposed to illegal drugs.  The belief that prenatal 

exposure to any amount of an illegal drug causes unique harm lacks basis in scientific 

research.
xix

   

 

Indeed, dozens of carefully constructed studies establish that the impact of cocaine on 

newborns has been greatly exaggerated and that other factors are responsible for many of 
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the ills preciously associated with cocaine use – with poverty chief among them.
xx

  Based 

on a systematic review of all leading English-language studies of the effects of in utero 

cocaine exposure, leading researchers in the prestigious Journal of the American Medical 

Association (JAMA) concluded that: 

 

[T]here is no convincing evidence that prenatal cocaine exposure is associated 

with any developmental toxicity difference in severity, scope, or kind from the 

sequelae of many other risk factors.
 xxi

   

 

Specifically, these researchers found that when studies are controlled for prenatal 

exposure to tobacco and alcohol, prenatal cocaine exposure is not associated with 

physical growth retardation; there is little or no impact of prenatal cocaine exposure on 

children‘s scores on assessments of cognitive development; ―[p]roblem-solving abilities 

[do] not differ between cocaine-exposed and unexposed preschoolers,‖ nor does cocaine 

exposure impact standardized language measures.  In fact, the oldest group of children 

studied to date registered no effect from in utero cocaine exposure on any IQ scales or on 

academic achievement.
xxii

   

 

Furthermore there is scant scientific evidence linking prenatal cocaine exposure with 

such things as sudden infant death syndrome or infant mortality in general.  This is in 

sharp contrast to the research on prenatal exposure to cigarettes.  Low birth weight, 

sudden infant death syndrome, spontaneous abortion, premature rupture of the 

membranes, and abnormal placentation and stillbirth are all well established 

consequences associated with prenatal tobacco exposure.
xxiii

  By contrast, cocaine – while 

not benign – does not cause ―the frank damage found with nicotine or smoking.‖
xxiv

   

 

Today courts and leading federal government agencies confirm that ―the phenomena of  

‗crack babies‘ . . . is essentially a myth.‖
xxv 

As the National Institute for Drug Abuse has 

reported,  ―Many recall that ‗crack babies,‘ or babies born to mothers who used crack 

cocaine while pregnant, were at one time written off by many as a lost generation. . . .  It 

was later found that this was a gross exaggeration.‖
xxvi 

 The U.S. Sentencing Commission 

has similarly concluded, ―research indicates that the negative effects from prenatal 

exposure to cocaine, in fact, are significantly less severe than previously believed‖ and 

―research on the impact of prenatal exposure to other substances, both legal and illegal, 

generally has reported similar negative effects.‖
xxvii

  

 

Of all illegal drugs, marijuana is the one most often used by pregnant women, parents, 

and people living in the United States. The leading researcher in the field of prenatal 

exposure to marijuana has stated unequivocally:  

 

Based on my 30 plus years of experience examining the newborn, infants, 

toddlers, children, adolescents and young adults born to women who used 

marihuana during pregnancy it is important to emphasize that to characterize an 

infant born to a woman who used marihuana during pregnancy as being 

‗physically abused‘ and/or ‗neglected‘ is contrary to all scientific evidence (both 

mine and subsequent work by other researchers. The use of marijuana during 
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pregnancy (in the absence of other factors that may put a child at risk for physical 

abuse and/or neglect) has not been shown by any objective research to result in 

abuse or neglect.  

 

There have been a few reports of mild negative effects in high-risk populations on 

the birth weight or birth length of newborns but, in those studies, these effects 

were no longer present after a few months.  This is in contrast to many other 

substances that are commonly used during pregnancy, including alcohol and 

cigarettes, where the effects on growth are much more pronounced.
xxviii

 

 

Despite the prevailing popular belief that even minimal exposure to alcohol in pregnancy 

places a child at immediate risk of fetal alcohol syndrome or other birth defects, the best 

epidemiological evidence strongly indicates otherwise.  Most babies born even to the 

very few women who are unable to control their drinking during pregnancy are 

unaffected by fetal alcohol syndrome, and prospective studies find that less than five 

percent of such babies have fetal alcohol syndrome.
xxix

 

 

Finally, research shows that a positive drug test is indicative only of exposure to the drug 

and does not mean that there is harm caused to the child or that the pregnant woman or 

mother is  abusing drugs or alcohol.
xxx

  Moreover, singling out drug and alcohol use for 

criminal punishment ignores many significantly greater threats to fetal and child health. 
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Prevalence of Risk Factors During 

Pregnancy in the US
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Prosecuting Pregnant Women for Continuing to Term In Spite of a Drug or Alcohol 

Problem Will Undermine Maternal, Fetal and Child Health. 

 

The medical profession has long recognized that drug dependence is an illness that 

cannot often be overcome without treatment.
xxxii

 One of the hallmarks of drug 

dependency is the inability to reduce or control substance abuse despite adverse 

consequences.
xxxiii

 Because of the compulsive nature of drug dependency, criminal 

sanctions are unlikely to achieve the goal of deterring drug use among pregnant women; 

rather, such sanctions are likely to drive addicted women further into the shadows and 

away from critical health care opportunities.  

 

Indeed, it has specifically been recognized that pregnant women who are threatened with 

criminal sanctions are likely to be deterred from seeking care that is critical to the health 

of both pregnant woman and fetus.
xxxiv

 Studies of drug-dependent pregnant women have 

found that ―fear and worry about loss of infant custody, arrest, prosecution, and 

incarceration for use of drugs during pregnancy‖ is ―the[ir] primary emotional state.‖
xxxv

 

 

Even for those women who are not completely deterred from seeking care, fear of 
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prosecution is likely to discourage them from being truthful about drug use, corroding the 

formation of trust that is fundamental to any health care provider-patient relationship. As 

the U.S. Supreme Court recognized, a ―confidential relationship‖ is a necessary 

precondition for ―successful [professional] treatment.‖
xxxvi

 

 

Open communication between drug-dependent pregnant women and their health care 

providers is especially critical.
xxxvii

 Feelings of shame, fear and low self-esteem are 

significant barriers to establishing the trust prerequisite to patients‘ full disclosure of this 

medically vital information.
xxxviii

  

 

HB 136 will also  encourage women who cannot overcome a drug problem in the short 

term of pregnancy to have abortions in order to avoid arrest for giving birth. Leading 

medical organizations and courts have recognized this possibility.
 xxxix

 In a North Dakota 

case, Martina Greywind,  who was approximately twelve weeks pregnant was arrested. 

She was charged with reckless endangerment based on the claim that by inhaling paint 

fumes, she was creating a substantial risk of serious bodily injury or death to a "person" -

- her "unborn child." Ms. Greywind then obtained an abortion.  As a result, the prosecutor 

dropped the charges citing the fact that she had "terminated her pregnancy."
xl

 

Thus, enacting HB 136 would send a perilous message to pregnant women with 

substance abuse problems, not to seek prenatal care or drug treatment, not to confide their 

addiction to health care professionals, not to give birth in hospitals, or not to carry the 

fetus to term – all in order to avoid criminal punishment. This result would be to 

undermine, not advance, the Commonwealth‘s objective of promoting maternal and fetal 

well-being. 

 

HB 136 Will Stigmatize and Harm Children by Making their Birth a Crime 

 

HB 136 makes it a crime to give birth to certain kinds of children – ones exposed 

prenatally to certain substances. Children of mothers charged under this statute will be 

deemed substance-endangered whether or not they have in fact experienced any harm. 

Being identified as a substance-endangered child creates stigma, reducing, for example, 

expectations for a child‘s success in school and in life.
xli

 Knowing that the occasion of 

their birth was the reason for their mothers being arrested could also be a source of life 

long pain and embarrassment. 

 

HB 136 Could Make Women Who Obtain Federally Recommended Methadone 

Treatment Criminals. 

 

HB 136 makes it a crime to give birth to a child with ―clear symptoms of withdrawal 

from a controlled substance.‖ As a result of this, pregnant women who follow the advice 

of the U.S. government to obtain methadone treatment could be arrested.
xlii

  

 

Methadone maintenance has been firmly established as the best practice for treating 

women with opiate addictions, as opposed to quitting ―cold turkey,‖ which places a fetus 

in extreme danger.
xliii

 Some newborns born to women receiving methadone treatment 
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may experience ―mild to modest opiate withdrawal signs and symptoms in the early 

postnatal period. . . .‖
xliv

  When such withdrawal occurs, it is readily managed by 

appropriate medical steps, and there is no evidence indicating any long-term adverse 

consequences to the child.
xlv

  Thus, a woman in a federally recommended methadone 

treatment program could be charged with ―Substance Endangerment of a Child Prior to 

Birth‖ if her baby exhibits signs of withdrawal despite following a physician‘s orders. 

 

HB 136 Will Transform Health Care Providers Into Police Agents and Violate the 

Fourth Amendment Rights of Pregnant Patients and New Mothers.  

 

HB 136 amends a statute that authorizes health care providers to perform drug screens on 

pregnant women but also guarantees that ―No prenatal screening for alcohol or other 

substance abuse or positive toxicology finding shall be used as prosecutorial evidence.‖ 

Although these provisions are not repealed by HB 136, two provisions of 136 transform 

authorized testing into searches that will facilitate criminal justice investigations.  

 

Section 1 (4) is amended to clarify that reports of positive drug tests to the Cabinet for 

Health and Family Services may be provided to criminal justice authorities, the ―county 

attorney.‖ Section (3)(a) of HB 136 would also permit a court to ―order a toxicology test, 

drug test, or alcohol test for the mother, child, or both, if there is probable cause as 

indicated by a qualified health professional, upon motion of the prosecution, the mother, 

or on its own motion.‖ 

 

These provisions directly contradict the guarantee of confidentiality from criminal justice 

authorities provided in Section 1 (5) and necessarily transforms the testing that health 

care providers are authorized do for medical purposes into searches for potential criminal 

justice purposes. This makes it likely that the bill violates the Fourth Amendment and 

that as written, will leave some health care providers vulnerable to lawsuits for damages 

for patient civil rights violations.
xlvi

  

 

HB 136 Contemplates Selective Drug Testing That Will Lead to Discriminatory 

Race and Class Based Testing and Reporting 

 

The bill does not address how women or newborns would be selected for toxicology 

testing that may be reported to criminal justice authorities. It is clear, however, that this 

bill authorizes selective rather than universal testing. 

 
As a result, discriminatory application of the laws is all but guaranteed. Evidence-based, 
peer-reviewed research indicates that selective testing and reporting of pregnant women 
to child welfare and police authorities results in race and class-biased testing and 
reporting.  For example, a study published in the New England Journal of Medicine 
found that while rates of illegal drug use were similar for white women and African 
American women, African American women were ten times more likely to be reported to 
state authorities.

xlvii
 Similar results were found in Illinois.

xlviii
 A recent investigative 

report in California also found that testing policies were implemented in ways that 
resulted in significant racial disparities.

xlix
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This is why some groups recommend universal testing.  Calling for universal testing or 

no testing at all, the New York Legal Aid Society Juvenile Rights Division noted: 

 

Currently, this determination [of who will be tested] is left to the physician or hospital 

staff based on their subjective judgment whether there is a risk the child has been 

prenatally exposed to drugs or alcohol.  While independent medical judgment is usually 

an adequate basis for such decision-making, the reliability of doctors‘ testing choices has 

been shown to be seriously undermined by racial and class biases as well as economic 

and peer pressures.
l
 

 
And while universal testing would be necessary to ensure some measure of fairness, it 
would be extremely expensive.  A 1994 cost estimate in New York concluded that it 
would cost New York State 26.1 million dollars per year to perform urine drug screens 
alone and an estimated 95.9 million to include alcohol and confirmatory drug tests.

li
  This 

money could much more wisely be spent on training health workers to evaluate 
effectively true markers of neglect and to establish the comprehensive treatment 
programs that women and families need and want. 
 
As a Result of HB 156, Pregnant Women, New Mothers, and Babies Would Have 
Less Protection from Erroneous Drug Test Results than Hospital Employees and 
Job Applicants.   
 
While HB 136 states that a court-ordered, confirmed, toxicology test may be used as 

evidence to establish a crime, it does not define what kind of testing or even what cut-off 

levels would constitute a ―confirmed‖ test.  

 

In 1993, the U.S. Department of Health and Human Services Substance Abuse Mental 

Health Services Administration (SAMHSA) convened an expert consensus panel to 

improve drug treatment for pregnant women. The SAMHSA expert panel clearly stated 

that if pregnant women are subjected to alcohol and drug testing, that testing should be 

done with the woman‘s informed consent and in accordance with the standards used for 

urine drug testing in the workplace as proscribed by the federal workplace drug testing 

guidelines.
lii

  

 

Notably, the federal workplace drug testing guidelines establish certain cut-off levels to 

establish a true positive result, require a confirmatory test, and require that the person 

tested have the opportunity to challenge results and have a re-test.
liii

  HB 136 does not 

afford pregnant women, new mothers, and newborns the same safeguards.  

 

Without such safeguards there is a high incidence of false (simply wrong) or innocent 

(positive for a prescribed drug or over the counter medication) positives.
liv

  Thus HB 136 

could easily result in the arrest and prosecution of women who have positive drug tests as 

a result of eating poppy seed bagels, using certain over the counter pain medications, or 

receiving prescription medication during labor and delivery that is not easily 

distinguishable from illegal drugs. Moreover, because HB 136 does not define what a 

confirmed test means, it will be up to the discretion of, arresting officers, and prosecutors 

to decide which women have committed a crime by giving birth. 
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HB 136 Would Empower Judges to Sentence Women To Attend Non-Existent or 

Inappropriate Treatment .   

 

HB 136 expresses the view that treatment is ―most desirable.‖ It also states that ―the 

cabinet may establish pilot projects to treat pregnant and post-partum women for alcohol 

and drug abuse.‖ The bill however appropriates no additional funding for needed 

programs. Moreover the bill authorizes judges to sentence women to ―treatment‖ without 

defining that term. As a result, judges would be permitted to require women to attend 

anything the judge defined as ―treatment‖ without any requirement that it be medically 

appropriate, evidence-based, or even actually accessible to the woman.  

 

HB 136 is Unconstitutionally Vague. 

 

Both the U.S. Supreme Court and the Kentucky Supreme Court have ruled that a criminal 

statute can be ―void for vagueness‖ unless ―it contains sufficient definiteness such that 

ordinary people can understand what conduct is prohibited.‖
lv

  The ―void for vagueness‖ 

doctrine also requires that ―a criminal statute be worded so as to not encourage arbitrary 

or discriminatory enforcement.‖
lvi

  

 

As written, HB 136 is unconstitutionally vague, leaving local police officers and 

prosecutors with extraordinary discretion to determine who will be investigated, arrested, 

and prosecuted. 

 

For example, the bill permits prosecution of a woman if her newborn is born with a 

―dangerous level‖ of alcohol in its bodily fluids.  The bill, however, provides no 

definition of what that means, and there is no medical consensus or official standard 

defining what that level is. 

 

The bill also permits prosecution if the newborn shows ―clear symptoms‖ of withdrawal 

from a controlled substance or alcohol. Again, there is no definition of this term.  

Moreover, many ―symptoms‖ that were in the past attributed to drug use turned out to be 

symptoms that are the result of other substances or conditions. For example, 

―withdrawal‖ symptoms may be a result of nicotine or caffeine ingestion during 

pregnancy, not a mother‘s drug or alcohol use.
lvii

 

 

HB 136  also permits prosecution of a woman who gives birth to a newborn with  a health 

problem ―directly resulting‖ from the pregnant mother‘s use before birth of alcohol, legal 

drugs if taken in excess of the prescribed amount, or illegal drugs. The bill offers no 

criteria for determining what proof would be necessary to establish causation – even just 

for purposes of initiating criminal charges. As courts have recognized, however, even 

where identifiable birth defects exists, it is often impossible to ―tell what caused the birth 

defects in any given case."
lviii

 HB 136 thus grants to arresting officers and prosecutors 

and the practitioners they rely on, the discretion to make determinations about medical 

causation that neither they nor most front-line health care providers are qualified to make.  
 
HB 136 is Sex Discriminatory. 
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HB 136 singles out women for unique penalties that do not apply to men. Scientific 
research regarding the relative risks of prenatal exposure to drugs, the lack of universally 
available drug treatment, and that threats of criminal penalty undermine rather than 
further state interests in maternal, fetal, and child health, make HB 136 irrational. As a 
result, it is likely that, if enacted, HB 136 would not survive judicial scrutiny under a sex 
discrimination or any other constitutional due process or equal protection claim.   
 

Conclusion 

 

HB 136 is likely to undermine efforts to address those situations where a pregnant 

woman‘s drug or alcohol use is in fact problematic. As the Center for the Future of 

Children recommends, "[w]omen who use illegal drugs during pregnancy should not be 

subject to special criminal prosecutions or special civil commitment provisions." Instead 

research should be done to "determine the effectiveness of drug treatment and 

intervention programs" and drug treatment "should be available for all drug [using] 

pregnant women, parents and infants."
lix
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